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PUBLIC HEARING TO CONSIDER THE TERMINATION OF
THE FRANCHISE AGREEMENT BETWEEN THE CITY OF
CHULA VISTA AND NEXHORIZON COMMUNICATIONS INC
NEXHORIZON FOR FAILURE TO COMPLY WITH MATERIAL

PROVISIONS OF THE FRANCHISE AGREEMENT
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TERLVlINATION OF THE NEXHORIZON FRANCHISE
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NexHorizon Communications Inc has failed to meet certain material provisions of the
Franchise Agreement and after reasonable attempts to cure such provisions staff has
executed the notice required to aUow the City Council to consider possible termination of
the Franchise Agreement Attachment A The Ordinance and Agreement require the
City to provide the Franchisee with notice of the material provisions and 30 days to cure

those items Staffprovided NexHorizon with that notice on August 19 2009 Attachment
B and has been working with NexHorizon to successfully cure some but not aU the
material issues for which the Franchisee has not complied The public hearing has been
set for November 17 2009 for the City Council to review the material provisions and
consider termination of the Franchise Agreement

ENVIRONMENTAL REVlEW

The Environmental Review Coordinator has reviewed the proposed project
for compliance with the California Environmental Quality Act CEQA and has
determined that the project qualifies for a Class 8 categorical exemption pursuant to

Section 153218 Actions by Regulatory Agencies for Lease Pennit or Agreement of the
State CEQA Guidelines Thus no further environmental review is necessary
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RECOlVIMEiDAnON

City Council adopt the resolution review the status ofNexHorizon s commitments under

the Franchise Agreement and August 19 2009 Notice of Violation and consider
termination for failure to meet certain material provisions of the Franchise Agreement

BOARDS COMMISSION RECOiVIMENDAnON

Not Applicable

DISCUSSION

On May 20 2008 the City Council approved the assignment of the Chula Vista Cable

Franchise Agreement to NexHorizon Pursuant to the terms of that assignment
NexHorizon assumed all of the obligations of the Franchise Agreement and agreed to

comply with and be bound by the terms and conditions of the Franchise Agreement
Since that time the City staff has become aware that NexHorizon has failed to comply
with certain material provisions of the Franchise Agreement

Section 3 c ofthe Franchise Agreement provides in pertinent part
The Franchise may be terminated at any time by the City Council in the event

the Council shall have found after notice and hearing that

1 The Grantee fails to comply with any material provision of this

Agreement however termination proceedings shall only be commenced

in a public meeting affording due process if after thirty 30 days from

written notification from the City stating with particularity the grounds
upon which the City relies Grantee fails to correct stated violation In the

event the stated violation is not reasonably curable within thirty 30 days
termination proceedings shall not be commenced if the Grantee provides
within the said thirty 30 days a plan satisfactory to the City Manager to

remedy the violation and continues to demonstrate good faith in seeking to

correct said violation

In accordance with Section 3 c on or about August 19 2009 staff provided NexHorizon

Inc with a detailed list of the material provisions within the Franchise Agreement that

NexHorizon has failed to comply with Attachment B Staff is working diligently with

NexHorizon to provide them with every reasonable opportunity to cure those provisions
and meet their obligation under the Franchise Agreement prior to the proposed public
hearing The Agreement and Municipal Code provide for 30 days to cure the issues and

additional time when the Franchisee has demonstrated aplan to cure issues that cannot be

cured within the 30 day period Staff has worked closely with NexHorizon over the past
year and extensively over the past 92 days since the official notice of failure to meet

certain material provisions of the Agreement was delivered to NexHorizon If

NexHorizon fails to meet their obligations as prescribed in the Agreement staff will be

prepared at the public hearing to provide the City Council with an update of the status of

their efforts
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DECISION MAKER CONFLICT

Staff has determined that the recommendations requmng Council action are not site
specific and consequently the 500 foot rule found in California Code of Regulations
section 18704 2 a I is not applicable to this decision

CURRENT YEAR FISCAL IMPACT

The City has not received Franchise Fee or Utility User s Tax payments for the current

fiscal year and the total payments are estimated to be approximately 60 000
Additionally staff has invested resources in the development and bid implementation
process for two 2 20a utility undergrounding projects These costs for these projects are

recoverable through an allocation pursuant to the Public Utilities Commission and funded
by local ratepayers The projects represent a value to the citizens of Chula Vista and to

the extent the projects arc not completed costs increase or are duplicated by failurc of the
Franchisee to meet thc obligations in a timely fashion the City would either absorb those
costs or the project would not be completed and the community would not receive the
benefit of their investment

ONGOING FISCAL IMPACT

The Franchise Agreement contains mutual benefits to the Franchisee ratepayers and City
of Chula Vista which would not be realized if the Franchisee fails in their obligation and
the Franchise is terminated Those include the payment of an estimated 60 000 per year
in Franchise Fee and Utility User s Tax that fund public services in kind support and
telecommunications support that contribute to the cost effective operation of the City
The Franchise Fees and Utility User s tax would be paid by AT T or Cox
Communications if the estimated 1 500 current NexHorizon cable telephone and internet
customers migrated to AT Tor Cox Communications for their service These customers
also have the option of transitioning to satellite television service which is not currently
required to pay the Franchise Fee for television service

ATTACHMENTS

A Public Hearing Notice
B Thirty day notice to cure to the Franchisee

Prepared by J1ichael T ivleacharn Director Conservation Environmental Services
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